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Title  7 — Agriculture 

SUBTITLE  A— OFFICE  OF  THE  SECRETARY 
OF  AGRICULTURE 

PART  24 — BOARD  OF  CONTRACT  AP¬ 
PEALS,  DEPARTMENT  OF  AGRICULTURE 

Subpart  A — Organization  and  Functions 

On  May  21, 1974,  the  Federal  Register 
(39  FR  17853)  contained  a  notice  that 
the  Department  of  Agriculture  proposed 
to  enlarge  the  jurisdiction  of  the  Board 
of  Contract  Appeals. 

Interested  parties  were  given  30  days 
to  submit  data,  views  or  recommenda¬ 
tions  pertaining  to  the  proposal.  All 
such  submissions  have  received  careful 
consideration. 

A  number  of  suggestions  for  improve¬ 
ment  of  the  procedures  before  the  Board 
of  Contract  Appeals  were  considered  and 
adopted.  Thus,  for  example,  the  language 
of  Rule  15  regarding  exercise  of  discre¬ 
tion  of  the  Presiding  Officer  in  case  of 
failure  to  comply  with  discovery  orders 
was  revised  to  delete  the  phrase  “satis¬ 
factory  to  the  Presiding  Officer”;  the 
language  of  Rule  17(a)  was  revised  to 
delete  the  word  “ordinarily”;  the  lang¬ 
uage  of  Rule  17(b)  was  revised  to  state 
that  the  Board  members  considering  a 
case  and  not  the  Presiding  Officer  alone 
would  exercise  discretion  as  to  the  weight 
to  be  attached  to  evidence;  the  language 
of  Rule  17(e)  was  revised  to  provide  that 
copies  of  documents  could  be  offered  in 
evidence  unless  originals  were  required 
by  the  Presiding  Officer.  The  definition 
of  contracting  officer  of  the  Forest  Serv¬ 
ice  in  §  24.10(d)  was  clarified  to  meet 
suggestions  as  to  the  handling  of  ad¬ 
ministrative  review  of  the  decisions  of  a 
subordinate  to  the  contracting  officer. 
The  jurisdiction  of  the  Board  in  §  24.4 
(e)  was  revised  in  the  light  of  suggestions 
to  clarify  the  relationship  between  the 
Forest  Service  administrative  review  pro¬ 
cedures  and  the  contract  disputes  cases 
appealable  to  the  Board  as  well  as  to 
clarify  the  authority  of  the  Board  to  rule 
on  jurisdictional  issues  subject  to  final 
ruling  by  the  Secretary. 

There  were  suggestions  that  immediate 
access  to  the  Board  be  available  from  all 
Forest  Officer  decisions  such  as  are  pres¬ 
ently  in  Class  One  before  the  Board  of 
Forest  Appeals.  There  were  other  sug¬ 
gestions  that  a  greater  scope  of  agency 
review  be  permitted  in  the  case  of  Forest 
Officer  decisions  before  a  case  could  be 
appealed  to  the  Board.  It  was  necessary 
to  balance  these  viewpoints  so  as  to  pro¬ 
vide  expeditious  resolution  of  disputes 
in  a  judicial  manner  and  yet  to  provide 
for  Forest  Service  review  of  decisions  of 
subordinates  to  contracting  officers  of  the 
Forest  Service.  We  adopted  an  intermedi¬ 
ate  course  to  afford  Forest  Service  review 
of  subordinate  officer’s  decisions  by  a 
Forest  Supervisor — the  first  level  of  con¬ 
tracting  officer  of  the  Forest  Service — 
before  a  decision  becomes  appealable  to 
the  Board.  Thus,  full  consideration  at  a 
reasonably  high  agency  level  can  be  ac¬ 
complished,  possibly  resulting  in  mutual 
agreement  of  the  parties,  before  a  matter 
comes  to  the  Board. 


The  question  of  extending  the  time 
for  filing  a  notice  of  appeal  was  care¬ 
fully  considered.  If  good  cause  for  failure 
to  timely  file  were  alleged,  the  matter 
would  then  require  a  preliminary  ruling 
and  might  result  in  delay  rather  than 
expeditious  proceedings.  In  view  of  the 
fact  that  a  simple  notice  of  appeal  in 
letter  form  will  operate  as  an  effective 
appeal  tolling  the  30  day  filing  period, 
it  has  been  concluded  that  no  extensions 
will  be  authorized  for  the  filing  of  a 
notice  of  appeal.  It  should  be  noted  that 
extensions  for  filing  a  perfected  appeal 
and  for  filing  other  papers  may  be 
granted  in  cases  where  a  timely  notice 
of  appeal  is  filed. 

Provisions  for  stay  of  decisions  pend¬ 
ing  before  Forest  officers  in  the  admin¬ 
istrative  review  procedure  under  7  CFR 
211.2  have  been  adopted.  However,  it 
would  not  be  appropriate  to  authorize  the 
Board  to  grant  a  stay  of  a  decision  and 
suggestions  to  that  effect  were  not 
adopted. 

Jurisdiction  of  Boards  of  Contract  Ap¬ 
peals  is  generally  based  on  a  disputes 
clause  in  a  contract  which  requires  the 
contractor  to  proceed  diligently  with 
performance  in  accordance  with  the  con¬ 
tracting  officer’s  decision  pending  final 
decision  of  the  dispute.  The  goal  is  to 
assure  that  contractors  will  continue 
work  during  the  pendency  of  a  dispute. 
Accordingly,  it  would  not  be  appropriate 
to  provide  authority  for  a  stay  of  de¬ 
cision  by  the  Board  in  this  regulation 
and  this  is  consistent  with  procedures 
before  other  Boards  of  Contract  Appeals 
of  the  various  Government  agencies. 

A  number  of  comments  expressed  con¬ 
cern  that  the  expected  caseload  could 
not  be  expeditiously  handled  by  the 
Board.  There  were  proposals  to  have  a 
larger  number  of  members,  to  have  part- 
time  members  of  other  backgrounds  and 
skills  than  attorneys,  to  continue  to  have 
non-government  part-time  members 
serve  on  the  Board.  One  of  the  primary 
purposes  of  this  reorganization  and  con¬ 
solidation  of  Board  functions  is  to  per¬ 
mit  more  expeditious  processing  of  ap¬ 
peals  while  affording  the  parties  a  ju¬ 
dicial  remedy  in  the  framework  of  due 
process  proceedings.  The  Board  will  be 
initially  constituted  with  three  full  time 
employees  who  are  attorneys  together 
with  two  employees  who  have  other 
training  and  backgrounds  w  ho  will  serve 
on  a  part-time  basis.  With  such  staffing 
wre  believe  this  Board  will  be  better 
equipped  to  handle  the  caseload  expedi¬ 
tiously.  Although  there  are  some  advan¬ 
tages  in  having  members  wTho  are  not 
Government  employees,  the  use  of  such 
persons  can  result  in  delays  in  considera¬ 
tion  of  cases  especially  if  such  persons 
do  not  reside  in  the  Washington,  D.C. 
area.  Accordingly,  the  proposed  use  of 
non-government  members  has  been  re¬ 
jected. 

The  regulations  as  revised  and  clarified 
in  the  light  of  comprehensive  considera¬ 
tion  of  all  suggestions  and  comments  re¬ 
ceived  will  be  made  effective  30  days 
after  publication  in  the  Federal  Reg¬ 
ister. 


The  regulations  are  hereby  issued  and 
adopted  as  a  new  Subpart  A  of  Part  24, 
Subtitle  A,  Title  7  of  the  Code  of  Fed¬ 
eral  Regulations  to  read  as  follows: 

Subpart  A — Organization  and  Functions 

Sec. 

24.1  General. 

24.2  Composition  of  Board. 

24.3  Presiding  Officer. 

24.4  Jurisdiction. 

24.5  Time  for  filing  notice  of  appeal. 

24.6  Board  location  and  address. 

24.7  Public  information. 

24.8  Transfer  of  pending  appeals  under 

7  CFR  Part  2400  and  36  CFR 
Part  211. 

24.9  Rules  of  procedure. 

24.10  Definitions. 

24.11-20  [Reserved] 

Authority:  (5USC301);  (40  USC  486(c)  ) ; 
sec.  4,  62  Stat.  1070,  as  amended  (15  USC 
714b) ;  30  Stat.  35,  as  amended  (16  USC  551) ; 
50  Stat.  525,  as  amended  (7  USC  1011(f)); 
secs.  9,  10,  62  Stat.  1072,  1073  (15  USC  714g, 
714h), 

Subpart  A — Organization  and  Functions 
§  24.1  General. 

This  Subpart  prescribes  the  organiza¬ 
tion  and  functions  of  the  Board  of  Con¬ 
tract  Appeals,  United  States  Department 
of  Agriculture  (referred  to  as  the 
“Board”).  The  provisions  of  5  USC  551- 
559  (Administrative  Procedure  Act,  80 
Stat.  378,  as  amended)  are  not  applicable 
to  proceedings  before  the  Board  except 
for  the  requirements  under  5  USC  552  <  81 
Stat.  54)  respecting  public  information, 
agency  rules,  opinions,  orders  and  rec¬ 
ords. 

§  24.2  Composition  of  Board. 

The  Board  shall  be  composed  of  not 
less  than  three  nor  more  than  five  mem¬ 
bers  appointed  by  the  Secretary  of  Agri¬ 
culture,  one  of  whom  shall  be  designated 
Chairman  and  one  of  whom  shall  be 
designated  Vice-Chairman.  A  majority  of 
such  members  shall  be  qualified  attor¬ 
neys  admitted  to  practice  law  in  any 
State  or  the  District  of  Columbia.  A 
vacancy  on  the  Board  shall  not  impair 
the  powers  or  affect  the  duties  of  the 
Board.  The  Vice-Chairman  shall  act  for 
the  Chairman  upon  request  or  when  the 
Chairman  is  absent  or  unable  to  act. 
In  any  case  where  a  panel  of  three  mem¬ 
bers  is  required  to  decide  such  case,  and 
one  or  more  of  such  panel  members 
initially  designated  is  absent  or  unable 
to  act,  the  Chairman  may  designate  an¬ 
other  member  or  members  to  serve  on 
the  panel  to  decide  such  case.  In  any  case 
where  a  single  member  is  required  to 
decide  a  case  under  accelerated  proce¬ 
dures  and  such  member  is  absent  or  un¬ 
able  to  act,  the  Chairman  may  designate 
another  member  to  decide  such  case. 

§  24.3  Presiding  Officer. 

The  Chairman  shall  act  as  Presiding 
Officer  or  designate  a  member  of  the 
Board  to  so  act  in  each  proceeding.  The 
Presiding  Officer  shall  have  power  to: 

(a)  Rule  upon  motions  and  requests; 

(b)  Adjourn  the  hearing  from  time  to 
time  and  change  the  time  and  place  of 
hearing; 
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(c)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(d)  Receive  evidence; 

(e)  Order  the  taking  of  depositions; 

(f)  Admit  or  exclude  evidence; 

(g)  Hear  oral  argument  on  facts  or 
law; 

(h)  Consolidate  appeals  filed  by  two 
or  more  appellants;  and 

(i)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  the  efficient  conduct 
of  the  proceeding. 

The  Presiding  Officer  shall  be  the  sole 
member  in  cases  designated  for  acceler¬ 
ated  procedure  under  the  rules  of  pro¬ 
cedure  of  the  Board.  In  all  other  cases, 
three  members  shall  be  the  panel  and  a 
decision  of  a  majority  of  the  panel  shall 
constitute  the  decision  of  the  Board.  The 
Chairman  is  hereby  delegated  authority 
to  request  subpoenas  pursuant  to  5 
U.S.C.  304. 

§  24.4  Jurisdiction. 

(a)  Decisions  of  contracting  officers 
of  the  Department  of  Agriculture  and 
Commodity  Credit  Corporation.  The 
Board  shall  have  jurisdiction  of  appeals 
taken  from  decisions  of  contracting  of¬ 
ficers  of  agencies  of  the  Department  of 
Agriculture  and  Commodity  Credit  Cor¬ 
poration  within  the  scope  of  the  Dis¬ 
putes  Article  of  contracts. 

(b)  Claims  by  or  against  Commodity 
Credit  Corporation.  The  Board  shall  have 
jurisdiction  to  consider  and  determine, 
upon  specific  referral  by  the  President 
or  a  Vice-President  of  Commodity  Credit 
Corporation,  an  appeal  by  any  person  on 
a  contract  claim  by  or  against  Commod¬ 
ity  Credit  Corporation  not  pending  in  the 
Department  of  Justice  or  in  litigation  and 
involving  doubtful  or  disputed  questions 
of  fact  or  law  where  claimant  has  been 
unable  to  effect  settlement  or  adjustment 
satisfactory  to  him  under  other  estab¬ 
lished  policies  and  procedures. 

(c)  Contract  Work  Hours  Standards 
Act.  The  Board  shall  have  jurisdiction  of 
appeals  taken  from  decisions  of  contract¬ 
ing  officers  of  the  Department  of  Agri¬ 
culture  under  the  Contract  Work  Hours 
Standards  Act  (Pub.  L.  87-581,  August  13, 
1962,  76  Stat.  357;  40  USC  327-332). 

(d)  Debarment.  The  Board  shall  have 
jurisdiction  to  hear  and  determine  the 
issue  of  debarment  and  the  period  there¬ 
of,  if  any,  on  an  appeal  by  a  person  de¬ 
barred  (1)  by  an  authorized  official  of 
the  Commodity  Credit  Corporation  under 
7  CPR  1407.6(d) ,  or  (2)  by  an  authorized 
official  of  the  Department  of  Agriculture 
under  41  CPR  4-1.604-1  (b) . 

(e)  Appeals  from  decisions  of  con¬ 
tracting  officers  of  the  Forest  Service. 
The  Board  shall  have  jurisdiction  of  ap¬ 
peals  from  decisions  of  “contracting  of¬ 
ficers  of  the  Forest  Service,”  (see  defini¬ 
tion  in  8  24.10(d) ) ,  Department  of  Agri¬ 
culture,  in  which  the  issue  under  appeal 
relates  to  a  breach  of  the  terms  or  provi¬ 
sions  of  a  contract  except  that: 

(1)  Appeals  subject  to  Board  jurisdic¬ 
tion  involving  Forest  Service  decisions 
under  §  24.40(a)  or  (d)  shall  be  excluded 
from  jurisdiction  under  this  paragraph, 


(2)  Appeals  subject  to  administrative 
review  under  36  CFR  211.2  involving 
management  and  policy  decisions  and  not 
involving  breach  of  contract  shall  be  ex¬ 
cluded  from  jurisdiction  under  this  para¬ 
graph,  and 

(3)  No  appeal  under  this  paragraph 
shall  lie  where  the  relief  sought  is  ref¬ 
ormation  of  contract,  monetary  damages 
or  amendment  of  contract  at  the  discre¬ 
tion  of  the  Forest  Service  to  extend  the 
term  of  the  contract. 

Either  party  may  appeal  to  the  Board 
for  a  ruling  on  the  issue  of  jurisdiction  or 
lack  thereof  under  this  paragraph.  Such 
appeal  shall  be  filed  with  the  Board 
within  30  days  from  the  date  of  a  deci¬ 
sion  by  a  Forest  officer  as  to  jurisdiction 
under  this  paragraph  or  under  36  CFR 
211.2.  The  ruling  of  the  Board  on  juris¬ 
diction  or  lack  thereof  under  this  para¬ 
graph  may  be  appealed  to  the  Secretary 
by  either  party  within  30  days  from  the 
date  of  receipt  by  the  appealing  party  of 
the  Board’s  ruling.  Any  such  appeal  to 
the  Secretary  shall  be  filed  with  the 
Board.  The  decision  of  the  Secretary  on 
appeal  of  the  Board’s  ruling  shall  be  final 
as  to  the  issue  of  jurisdiction. 

§  24.5  Time  for  filing  notice  of  appeal. 

A  notice  of  appeal  shall  be  filed  with¬ 
in  30  days  from  the  date  of  receipt  of  the 
decision  of  the  contracting  officer  or 
within  such  different  time  as  may  be  pre¬ 
scribed  in  the  contract  or  other  applica¬ 
ble  regulation  of  the  Department,  pro¬ 
vided,  that  in  case  of  appeal  under  §  24.4 
(e),  the  notice  of  appeal  shall  be  filed 
within  30  days  from  the  date  of  receipt 
of  the  decision  of  the  contracting  officer 
of  the  Forest  Service.  The  time  for  filing 
a  notice  of  appeal  shall  not  be  extended 
by  the  Board. 

§  24.6  Board  location  and  address. 

The  Board  of  Contract  Appeals  is 
located  in  Washington,  D.C.  All  corre¬ 
spondence  and  all  documents  to  be  filed 
with  the  Board  should  be  addressed  to 
the  Board  of  Contract  Appeals,  care  of 
the  Hearing  Clerk,  14th  &  Independence, 
SW.,  United  States  Department  of  Agri¬ 
culture,  Washington,  D.C.  20250. 

§  24.7  Public  information. 

The  records  of  the  Board  are  open  to 
the  public  for  inspection  and  copying  at 
the  office  of  the  Board.  Decisions  and 
rulings  of  the  Board  shall  be  published 
from  time  to  time  and  copies  made  avail¬ 
able  to  the  public  upon  request  at  cost  of 
duplication  except  that  the  Board  shall, 
in  its  discretion,  have  authority  to  make 
copies  of  decisions  and  rulings  available 
at  no  charge  in  accordance  with  the 
Record  Copying  Policy  and  Procedures  of 
the  Department  (39  FR  26050) .  Hearings 
before  the  Board  shall  be  open  to  the 
public. 

§  24.8  Transfer  of  pending  appeals 
under  7  CFR  Part  2400  and  36  CFR 
Part  211. 

Appeals  filed  prior  to  the  effective  date 
of  this  Part  24  with  the  Board  of  Con¬ 
tract  Appeals  pursuant  to  7  CFR  2400.1 
to  2400.13  shall  be  carried  to  final  dis¬ 


position  thereunder,  and  appeals  filed 
prior  to  the  effective  date  of  this  Part 
24  pursuant  to  36  CFR  211.20  to  211.37 
shall  be  carried  to  final  disposition 
thereunder,  except  that  where  the  Board 
established  under  this  Subpart  A  deter¬ 
mines  that  a  pending  appeal  is  within  its 
jurisdiction,  the  Board  upon  agreement 
of  the  parties  may  direct  and  order  that 
further  proceedings  in  such  pending  ap¬ 
peal  shall  be  governed  by  this  Part  24. 

§  24.9  Rules  of  Procedure. 

The  Chairman  of  the  Board  shall  pre¬ 
scribe  its  Rules  of  Procedure  and  publish 
such  Rules  in  Subpart  B  of  this  Part  24 
and  may  prescribe  and  so  publish  amend¬ 
ments  thereto  from  time  to  time.  The 
Rules  of  Procedure  and  any  amendments 
thereto  shall  be  consistent  with  this  Sub¬ 
part. 

§  24.10  Definitions. 

(a)  “Board”  means  the  Board  of  Con¬ 
tract  Appeals  established  under  this  Sub¬ 
part. 

(b)  “Chief”  means  the  Chief,  Forest 
Service,  United  States  Department  of 
Agriculture. 

(c)  “Contract”  means  any  agreement 
entered  into  by  the  Department  or  its 
agencies  or  authorized  officials  with  any 
person,  including  timber  sale  contracts, 
grazing  permits,  special  use  permits,  co¬ 
operative  agreements  and  other  written 
instruments  having  the  legal  effect  of 
contracts  between  the  Department  and  a 
person. 

(d)  “Contracting  officer”  means  any 
person  who  is  designated  as  a  contract¬ 
ing  officer.  For  purposes  of  appeals  under 
8  24.4(e),  “contracting  officer  of  the 
Forest  Service”  means  (1)  a  Forest 
Supervisor  who  makes  a  decision  arising 
out  of  a  contract  upon  administrative  re¬ 
view  of  a  decision  of  a  subordinate  Forest 
officer  or  who  makes  a  decision  under  a 
contract  as  the  initial  decision  maker, 
(2)  a  Regional  Forester  who  makes  a 
decision  arising  out  of  a  contract  upon 
administrative  review  of  a  decision  of  a 
subordinate  Forest  Supervisor  or  who 
makes  a  decision  under  a  contract  as 
the  initial  decision  maker,  or  (3)  the 
Chief  who  makes  a  decision  arising  out  of 
a  contract  upon  administrative  review  of 
a  decision  of  a  Regional  Forester  or  who 
makes  a  decision  under  a  contract  as  the 
initial  decision  maker. 

(e)  “Department”  means  the  United 
States  Department  of  Agriculture. 

(f)  “Forest  Supervisor”  means  a  For¬ 
est  Supervisor  having  responsibility  for  a 
National  Forest  of  the  Forest  Service  and 
any  officer  or  employee  of  the  Forest 
Service  to  whom  authority  has  hereto¬ 
fore  or  may  hereafter  be  delegated  to  act 
in  his  stead. 

(g)  “Government  attorney”  means  the 
attorney  of  the  Department  designated 
to  handle  a  particular  appeal  on  behalf 
of  the  contracting  officer. 

(h)  “Hearing  Clerk”  means  the  Hear¬ 
ing  Clerk,  14th  &  Independence,  SW., 
United  States  Department  of  Agricul¬ 
ture,  Washington,  D.C.  20250. 

(i)  “Person”  means  any  individual, 
partnership,  public  or  private  corpora- 
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tion,  association,  agency  or  other  legal 
entity. 

(j)  “Presiding  officer”  means  the  mem¬ 
ber  of  the  Board  designated  to  preside 
at  proceedings  in  a  particular  appeal. 

(k)  “Regional  Forester”  means  a  Re¬ 
gional  Forester  having  responsibility  for 
a  Region  of  the  Forest  Service  and  where 
applicable  a  Forest  and  Range  Experi¬ 
ment  Station  Director,  Wood  Products 
Laboratory  Director,  Director  of  the  In¬ 
stitute  of  Tropical  Forestry,  Area  Direc¬ 
tor,  and  any  officer  or  employee  of  the 
Forest  Service  to  whom  authority  has 
heretofore  or  may  hereafter  be  dele¬ 
gated  to  act  in  their  stead. 

§§  24.11-20-  [Reserved] 

Effective  date.  The  provisions  of  this 
Subpart  A  shall  take  effect  on  September 
25,  1974. 


Signed  at  Washington,  D.C.  on  August 


21,  1974. 


Earl  L.  Butz, 


Secretary. 


[FR  Doc.74-19712  Filed  7-23-74;8:45  am] 


PART  24 — BOARD  OF  CONTRACT  AP¬ 
PEALS,  DEPARTMENT  OF  AGRICULTURE 

Subpart  B — Rules  of  Procedure 

On  May  21, 1974,  the  Federal  Register 
(39  FR  17853)  contained  a  notice  that 
the  Department  of  Agriculture  proposed 


See. 

20  Absence  at  appellant  at  a  hearing. 

21  Conduct  of  hearings. 

22  Transcript. 

23  Post-hearing  briefs. 

24  Representation  of  parties  at  hearing*. 

25  Settlement. 

26  Closing  the  record. 

27  Accelerated  procedure. 

28  Decisions  of  Board. 

29  Reconsideration. 

30  FaUure  to  prosecute  an  appeal. 

31  Ex  parte  communications. 

Authority:  (5  USC  301);  (40  USC  486(c) ); 
sec.  4,  62  Stat.  1070,  as  amended  (16  USC 
714b) ;  30  Stat.  36,  as  amended  (16  USC  551) ; 
50  Stat.  525,  as  amended  (7  USC  1011(f)); 
secs.  9,  10,  62  Stat.  1072,  1073  (16  USC  714g, 
714h) . 

§  24.21  Rules  of  Procedure  of  Roard  of 
Contract  Appeals  established  under 
Subpart  A. 

The  Rules  of  Procedure  of  the  Board 
of  Contract  Appeals,  Department  of 
Agriculture,  established  under  Subpart  A 
are  hereby  prescribed  as  follows: 

Rule  1.  Appeals,  how  taken.  A  notice  of 
appeal  shall  be  in  writing  in  an  original  with 
two  copies  filed  with  the  Board  care  of  the 
Hearing  Clerk.  Such  notice  of  appeal  shall 
be  mailed  or  otherwise  filed  within  the  time 
specified  in  the  contract  or  allowed  by  ap- 
pUcable  provision  of  law  of  regulation.  A 
notice  of  appeal  under  5  24.4(e)  Shall  be 
filed  not  later  than  30  days  from  the  date  of 
receipt  of  the  decision  being  appealed. 

Rule  2.  Notice  of  appeal,  contents.  A  no- 


durlng  the  course  of  proceedings,  and  affi¬ 
davits  or  statements  of  any  witnesses  on  the 
matter  in  dispute  made  prior  to  the  filing 
of  the  notice  of  appeal  with  the  Board; 

(e)  Any  additional  information  considered 
pertinent.  —■ 

Rule  5.  Board  action  upon  receipt  of  appeal 
file.  The  Board  upon  receipt  of  the  appeal 
file  from  the  contracting  officer  shall  send  a 
copy  thereof  to  appellant  and  to  the  Govern¬ 
ment  attorney.  The  appellant  and  the  Gov¬ 
ernment  attorney  may  supplement  the  ap¬ 
peal  file  by  filing  with  the  Board  3  copies  of 
any  additional  documents  not  contained  in 
the  appeal  file  which  appellant  or  the  Gov¬ 
ernment  attorney  believes  are  also  pertinent 
to  the  appeal.  Such  filing  shall  be  made  with 
the  Board  within  the  time  prescribed  by  the 
Board.  Upon  receipt  of  any  such  additional 
documents,  the  Board  shall  send  copies 
thereof  to  the  contracting  officer  and  the 
other  party. 

Rule  6.  Status  of  appeal  file.  The  appeal 
file  as  supplemented  under  Rule  5  shall  be 
a  part  of  the  record  before  the  Board  except 
that  where  a  party  file*  objection  to  Inclu¬ 
sion  of  one  or  more  specific  documents  prior 
to  closing  of  the  record,  the  Board  wUl  rule 
on  admissibility  of  such  documents. 

Rule  7.  Dismissal  for  lack  of  jurisdiction. 
A  motion  to  dismiss  for  lack  of  jurisdiction 
may  be  filed  with  the  Board  by  a  party  at  any 
time.  The  Board  may  also  raise  the  question 
of  Jurisdiction  at  any  time  on  its  own  motion. 
Hearing  on  the  issue  of  Jurisdiction  shall  be 
afforded  the  parties  either  prior  to  hearing 
on  the  merits  or  at  the  hearing  on  the  merits 
as  prescribed  by  the  presiding  officer. 

Rule  8.  Complaint.  Appellant  shall  file  a 
complaint  in  an  original  and  2  copies  with 


to  enlarge  the  jurisdiction  of  the  Board 
of  Contract  Appeals  and  to  issue  Rules 
of  Procedure.  __ 

Interested  parties  were  given  30  days 
to  submit  data,  views  or  recommenda¬ 
tions  pertaining  to  the  proposal.  The 
written  comments  filed  in  response  to 
such  notice  have  been  considered.  A 
number  of  clarifications,  modifications 
and  revisions  suggested  have  been 
adopted. 

The  Rules  of  Procedure  as  so  revised 


tlce  of  appeal  shall  Indicate  that  an  appeal  Is 
thereby  intended,  the  agency  or  field  office 
of  the  Department  Involved,  the  decision 
from  which  the  appeal  is  taken,  the  date  of 
receipt  of  the  decision  involved  and,  where 
applicable,  the  contract  number.  The  notice 
of  appeal  shall  be  signed  by  the  appellant  or 
his  authorized  representative  or  attorney. 
The  complaint  referred  to  In  Rule  8  may  be 
filed  together  with  the  notice  of  appeal  or 
the  notice  of  appeal  may  also  be  designated 
by  the  appellant  as  the  complaint  if  it  other¬ 
wise  fulfills  the  requirements  of  a  complaint. 

Rule  3.  Time  limitations.  Whenever  the 


the  Board  not  later  than  30  days  from  the 
date  of  receipt  of  notice  of  docketing  from 
the  Board.  Upon  a  showing  of  good  cause  by 
appellant  the  time  for  such  filing  may  be  ex¬ 
tended  by  the  presiding  officer.  The  complaint 
shall  contain  simple,  concise  statements  of 
error  in  the  decision,  dollar  amounts,  where 
applicable,  and  reference  to  contract  provi¬ 
sions. 

Rule  9.  Answer.  The  Government  attorney 
shall  file  an  Answer  In  an  original  and  2 
copies  with  the  Board  not  later  than  30  days 
from  the  date  of  receipt  of  the  complaint 
from  the  Board.  Upon  a  showing  of  good  cause 


and  clarified  will  become  effective  Sep¬ 
tember  25,  1974. 

The  Rules  of  Procedure  as  so  revised 
and  clarified  are  hereby  issued  and 
adopted  as  a  new  Subpart  B  of  Part  24, 
Subtitle  A,  Title  7  of  the  Code  of  Federal 


final  date  for  performance  of  any  act  under 
this  Part  falls  on  a  Saturday,  Sunday  or  na¬ 
tional  holiday,  the  time  for  performance  shall 
be  extended  to  the  next  working  day.  If  mail¬ 
ing  Is  required.  It  shall  be  considered  timely 
If  the  mailing  Is  postmarked  by  midnight  of 
the  final  date  or  In  cases  described  above  If 


by  the  Government  attorney  the  time  for 
such  filing  may  be  extended  by  the  presiding 
officer.  The  Answer  shaU  contain  simple,  con¬ 
cise  statements  of  defenses  and  may  include 
counter-claims.  The  Board  shall  send  a  copy 
of  the  Answer  to  appellant.  If  a  counter¬ 
claim  is  filed,  the  presiding  officer  will  afford 


Regulations  to  read  as  follows:  postmarked  by  midnight  of  such  next  work-  the  other  party  an  opportunity  to  file  a 


Subpart  B — Rules  of  Procedure 

Sec. 

24.21  Rules  of  Procedure  of  Board  of  Con¬ 
tract  Appeals  established  under 
Subpart  A. 

Rule 

1  Appeals,  how  taken. 

2  Notice  of  appeal,  contents. 

3  Time  limitations. 

4  Appeal  file. 

5  Board  action  upon  receipt  of  appeal  file. 

6  Status  of  appeal  file. 

7  Dismissal  for  lack  of  Jurisdiction. 

8  Complaint. 

9  Answer. 

10  Additional  pleadings  and  motions. 

11  Pre-hearing  briefs  and  oral  argument. 

12  Pre-hearing  conference. 

13  Discovery  procedures. 

14  Objections  to  discovery  sought  under 

Rule  13. 

15  Sanctions. 

16  Subpoena  power. 

17  Evidence. 

18  Notice  of  hearings. 


lng  day.  Where  the  action  required  to  be 
taken  is  within  a  prescribed  number  of  days 
after  receipt  of  a  notice,  the  date  of  receipt 
shall  be  excluded  In  computing  such  period 
of  time.  The  Board  may  extend  any  time 
limitation  prescribed  under  its  Rules  of  Pro¬ 
cedure  on  good  cause  shown  except  for  the 
time  prescribed  for  filing  any  notice  of  appeal 
or  appeal  on  the  question  of  Jurisdiction 
under  124.4(e). 

Rule  4.  Appeal  file.  The  contracting  officer 
after  request  from  the  Board  s' jail  not  later 
than  the  time  prescribed  by  the  Board  pre¬ 
pare  and  file  with  the  Board  3  copies  of  all 
documents  pertinent  to  the  appeal  as  an  ap¬ 
peal  file  including  as  applicable  but  not 
necessarily  limited  to: 

(a)  The  decision  and  findings  of  fact  from 
which  appeal  is  taken; 

(b)  The  contract,  including  pertinent  spec¬ 
ifications,  amendments,  plans  and  drawings; 

(c)  All  correspondence  between  the  parties 
pertinent  to  the  appeal,  including  the  letter 
or  letters  of  claim  in  response  to  which  de¬ 
cision  was  issued; 


response. 

Rule  10.  Additional  pleadings  and  motions. 
The  presiding  officer,  in  his  discretion,  may 
permit  such  additional  pleadings  and  mo¬ 
tions  to  be  filed  as  may  be  desirable  in  the 
interests  of  defining  the  issues  and  affording 
the  parties  full  opportunity  to  prepare  their 
cases. 

Rule  11.  Pre-hearing  briefs  and  oral  argu¬ 
ment.  The  presiding  officer,  in  his  discretion, 
may  require  or  allow  the  filing  of  pre-hearing 
briefs  in  such  manner  as  he  may  prescribe 
and  may  also  require  or  allow  oral  argument 
prior  to  any  evidentiary  hearing  on  the 
merits. 

Rule  12.  Pre-hearing  conference.  The  pre¬ 
siding  officer,  in  his  discretion,  may  require  a 
pre-hearing  conference  to  consider: 

(a)  The  simplification  or  clarification  of 
the  Issues; 

(b)  The  possibility  of  obtaining  stipula¬ 
tions,  admissions,  agreements  on  documents, 
understandings  on  matters  already  of  record, 
or  similar  agreements  which  will  avoid  un- 


19  Hearings. 


(d)  Transcripts  of  any  testimony  taken  necessary  proof; 
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(c)  The  limitation  of  the  number  of  expert 
witnesses,  or  avoidance  of  similar  cumulative 
evidence,  if  the  case  is  to  be  heard; 

(d)  The  possibility  of  agreement  disposing 
of  all  or  any  of  the  issues  In  dispute; 

(e)  Such  other  matters  as  may  aid  in  the 
disposition  of  the  appeal. 

The  results  of  the  conference  shall  be  re¬ 
duced  to  writing  by  the  presiding  officer  and 
this  writing  shall  constitute  part  of  the 
record. 

Rule  13.  Discovery  procedures — (a)  Dis¬ 
covery  methods.  Parties  may  obtain  discovery 
by  one  or  more  of  the  following  methods: 

(1)  Depositions.  Depositions  upon  oral 
examination  before  any  officer  authorized  to 
administer  oaths  at  the  place  of  examination 
for  use  as  evidence  or  for  purposes  of  dis¬ 
covery.  Each  party  shall  bear  its  own  ex¬ 
penses  associated  with  the  taking  of  any 
deposition. 

(2)  Written  interrogatories. 

(3)  Inspection  and  copying  of  documents. 

(4)  Admission  of  facts. 

(b)  Time,  place  and  manner.  The  parties 
may  agree  on  the  time,  place  and  manner  of 
discovery  under  this  Rule,  or  failing  such 
agreement,  the  time,  place  and  manner  of 
discovery  shall  be  governed  by  order  of  the 
presiding  officer. 

Rule  14.  Objections  to  discovery  sought 
under  Rule  13.  The  presiding  officer  upon 
motion  by  either  party  objecting  to  all  or 
part  of  the  discovery  sought  under  Rule  13 
6hall  prescribe  such  limitations  thereon  as 
he  deems  necessary  and  appropriate. 

Rule  15.  Sanctions.  The  presiding  officer  in 
any  instance  of  failure  or  refusal  of  a  party 
to  comply  with  discovery  orders  issued  under 
Rules  13  or  14  without  excuse  or  explanation 
may  (a)  decide  the  fact  or  Issue  relating  to 
the  material  requested  to  be  produced,  or 
the  subject  matter  to  be  produced,  or  the 
subject  matter  of  the  probable  testimony, 
in  accordance  with  the  claims  of  the  other 
party  or  in  accordance  with  other  available 
evidence,  (b)  dismiss  the  appeal  if  the  appel¬ 
lant  is  the  disobedient  party,  or  (c)  make 
such  other  ruling  as  he  determines  Just  and 
proper. 

Rule  16.  Subpoena  power.  The  Chairman 
has  authority  by  delegation  from  the  Secre¬ 
tary  to  request  the  appropriate  United  States 
Attorney  to  apply  to  the  appropriate  United 
States  District  Court  for  the  issuance  of  sub¬ 
poenas  pursuant  to  5  USC  304. 

Rule  17.  Evidence — (a)  Depositions.  No 
testimony  taken  by  deposition  shall  be  con¬ 
sidered  as  part  of  the  evidence  in  the  hear¬ 
ing  of  an  appeal  unless  and  until  such  testi¬ 
mony  is  offered  and  received  in  evidence  at 
such  hearing.  It  will  not  be  received  in  evi¬ 
dence  if  the  deponent  is  present  and  can 
testify  personally  at  the  hearing.  In  such  in¬ 
stances,  however,  the  deposition  may  be  used 
to  contradict  or  impeach  the  testimony  of  the 
witness  given  at  the  hearing.  In  cases  sub¬ 
mitted  on  the  record,  the  presiding  officer 
may  in  his  discretion  receive  depositions  as 
evidence  in  supplementation  of  that  record. 

(b)  Weight.  The  weight  to  be  attached  to 
any  evidence  of  record  shall  rest  within  the 
sound  discretion  of  the  Board  member(s) 
considering  the  case. 

(c)  Relevance.  The  presiding  officer  shall 
receive  only  evidence  which  is  germane  to 
the  issues  involved  and  shall  exclude,  inso¬ 
far  as  practicable,  evidence  which  is  imma¬ 
terial,  irrelevant  or  unduly  repetitious  or 
which  is  not  of  the  sort  upon  which  responsi¬ 
ble  persons  are  accustomed  to  rely. 

(d)  Additional  evidence.  The  presiding 
officer,  at  any  stage  of  a  proceeding  may  re¬ 
quest  a  party  to  submit  additional  evidence 
on  any  matter  relevant  to  the  appeal. 

(e)  Copies  of  documents.  The  presiding 
officer  may  receive  copies  of  relevant  docu¬ 


ments  In  evidence  unless,  in  his  discretion, 
he  requires  originals  of  such  documents. 

(f )  Official  notice.  Official  notice  will  be 
taken  of  such  matters  as  are  Judicially 
noticed  by  the  courts  of  the  United  States 
and  of  any  other  matter  of  technical,  scien¬ 
tific,  or  commercial  fact  of  established  char¬ 
acter:  Provided,  That  the  parties  shall  be 
given  adequate  notice  of  matters  so  noticed 
and  shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously  noticed. 

Rule  18.  Notice  of  hearings.  The  Board 
shall  give  notice  of  the  time  and  place  set 
for  hearing  which  shall  be  scheduled  as  may 
best  serve  the  interests  of  the  parties  and  the 
Board.  Such  notice  shall  be  sent  to  the 
parties  in  writing  not  less  than  30  days  in 
advance  of  the  date  for  such  hearing  unless 
the  parties  waive  notice. 

Rule  19.  Hearings.  A  hearing  before  the 
Board  shall  be  a  matter  of  right  which  shall 
be  afforded  to  appellant  unless  he  waives 
such  right.  The  Government  attorney  may 
request  a  hearing  in  any  case  and  a  hearing 
shall  be  afforded  even  though  appellant  has 
waived  the  right  to  a  hearing.  The  presiding 
officer  may  require  a  hearing  in  any  case. 

In  cases  where  the  parties  agree  and  re¬ 
quest  that  the  appeal  be  decided  on  the  writ¬ 
ten  record  and  the  presiding  officer  does  not 
require  a  hearing,  the  case  shall  not  go  to 
hearing  but  shall  be  decided  on  the  written 
record. 

Rule  20.  Absence  of  appellant  at  a  hear¬ 
ing.  The  absence  of  appellant  at  a  scheduled 
hearing  shall  result  in  dismissal  of  the  ap¬ 
peal  for  failure  to  prosecute  if  such  absence 
is  unexplained  or  not  excused. 

Rule  21.  Conduct  of  hearings — (a)  General. 
Hearings  shall  be  conducted  by  the  presiding 
officer  in  such  a  way  as  to  afford  the  parties 
a  full  and  complete  review  of  the  decision  on 
appeal  and  to  obtain  a  clear  and  orderly  rec¬ 
ord.  Hearings  shall  be  open  to  the  public. 
Testimony  shall  be  reported  verbatim.  Testi¬ 
mony  of  witnesses  shall  be  upon  oath  or  affir¬ 
mation  and  subject  to  cross-examination  and 
questions  from  the  presiding  officer  and 
Board  members. 

(b)  Burden  of  proof  and  order  of  proceed¬ 
ing.  The  burden  of  proof  rests  on  the  appel¬ 
lant  asserting  the  claim  or  error  in  the  de¬ 
cision  except  that  the  burden  of  proof  in 
case  of  counter-claims  restB  on  the  party 
asserting  them.  Unless  otherwise  permitted 
by  the  presiding  officer,  the  appellant  shall 
proceed  first  at  the  hearing  followed  by  the 
presentation  of  the  Government  attorney  and 
any  rebuttal  case  permitted  by  the  presiding 
officer. 

(c)  Objections.  If  a  party  objects  to  the  ad¬ 
mission  or  rejection  of  any  evidence  or  to  a 
limitation  of  the  scope  of  any  examination  or 
cross-examination,  he  shall  state  briefly  the 
grounds  of  such  objection  and  the  presiding 
officer  shall  rule  thereon  or  reserve  ruling. 

(d)  Records  and  documents.  Upon  proof 
of  authenticity,  papers,  books,  records  or 
documents  shall  be  admissible  in  evidence 
without  the  production  of  the  person  who 
made  or  prepared  the  same  except  that  the 
person  who  prepared  documents  specially  for 
use  at  the  hearing  should  be  available  to 
explain  such  documents. 

(e)  Exhibits.  All  documents  offered  in  evi¬ 
dence  at  a  hearing  shall  be  marked  for  iden¬ 
tification  by  number  or  letter  as  prescribed 
by  the  presiding  officer.  Except  where  the  pre¬ 
siding  officer  finds  that  the  furnishing  of  cop¬ 
ies  is  impracticable,  a  copy  of  each  proposed 
exhibit  shall  be  made  available  to  the  other 
party  when  offer  is  made. 

(f)  Offer  of  proof.  Whenever  evidence  is  ex¬ 
cluded  from  the  record  the  offering  party  may 
make  an  offer  of  proof  briefly  stating  the  evi¬ 
dence  proposed  to  be  received  into  evidence. 

(g)  Affidavits.  The  presiding  officer  may 


receive  affidavits  in  evidence  if  the  evidence 
is  otherwise  admissible. 

Rule  22.  Transcript.  Transcripts  of  the  pro¬ 
ceedings  shall  be  made  available  by  the  Board 
to  the  Government  attorney.  Transcripts  of 
the  proceedings  may  be  ordered  at  the  hear¬ 
ing  by  appellant  at  actual  cost  of  duplica¬ 
tion  (Pub.  Li.  92—463,  October  6,  1972,  86  Stat. 
770,  5  USC  App.  I).  Transcripts  of  the  pro¬ 
ceedings  shall  also  be  available  to  any  person 
at  actual  cost  of  duplication. 

Rule  23.  Post-hearing  briefs.  The  presiding 
officer  shall  prescribe  the  manner  of  filing 
any  post-hearing  briefs. 

Rule  24.  Representation  of  parties  at  hear¬ 
ings.  Appellant  may  appear  before  the  Board 
in  person  or  be  represented  by  an  authorized 
representative  or  attorney  subject  to  the 
limitations  prescribed  in  7  CFR  1.26  regard¬ 
ing  representation  before  the  Department. 
The  Government  shall  be  represented  by  the 
Government  attorney. 

Rule  25.  Settlement.  The  parties  may  agree 
to  settlement  of  all  or  part  of  the  issues  at 
any  stage  of  the  proceedings  before  issuance 
of  a  decision  of  the  Board. 

Rule  26.  Closing  the  record.  The  presiding 
officer  shall  close  the  record  (1)  after  all 
pleadings,  written  argument,  and  documen¬ 
tary  evidence  have  been  received  in  a  case 
submitted  on  the  written  record  or  (2)  quote 
any  post-hearing  benefit  has  been  concluded 
in  a  case  involving  a  hearing.  The  presiding 
officer  upon  proper  request  and  showing  of 
good  cause  may  reopen  the  record  prior  to 
issuance  of  a  decision  of  the  Board. 

Rule  27.  Accelerated  procedure — (a)  Elec¬ 
tion.  Appellant  may  elect  at  the  time  of  filing 
the  notice  of  appeal  or  the  complaint  to 
have  the  appeal  handled  under  this  Rule  27. 
The  Board  may  proceed  under  this  Rule  27 
upon  a  finding  that  the  appeal  falls  within 
the  limitations  prescribed  in  paragraph  (1) 
of  this  Rule  27  and  that  the  Government 
attorney  does  not  object  to  handling  under 
the  accelerated  procedure. 

(b)  Dollar  amount  limitation.  In  order  to 
be  handled  under  this  Rule  27,  the  Board 
shall  determine  that  $25,000  or  less  is  in¬ 
volved  in  the  claim  of  the  appellant  together 
with  the  amount  involved  in  any  counter¬ 
claim  filed  by  the  Government  attorney.  If 
no  dollar  amount  of  claim  or  counter-claim 
is  involved,  the  Board  shall  determine 
whether  the  appeal  can  be  properly  disposed 
of  under  this  Rule  27  and  shall  issue  an  ap¬ 
propriate  ruling  granting  or  denying  the 
request  of  appellant. 

(c)  Elimination  of  procedures.  In  any  ap¬ 
peal  handled  under  these  accelerated  proce¬ 
dures,  the  presiding  officer  shall  require  the 
filing  of  a  complaint,  answer  and  appeal  file 
but  may  dispense  with  briefs,  discovery  and 
additional  pleadings. 

(d)  Presiding  officer  as  decision  maker. 
The  presiding  officer  in  any  appeal  handled 
under  these  accelerated  procedures  on  the 
basis  of  the  written  record  where  no  hearing 
is  held,  or  on  the  basis  of  the  entire  record 
after  hearing  where  a  hearing  is  held,  shall 
issue  a  short  written  decision  as  soon  as 
practicable  after  closing  of  the  record  and 
such  decision  shall  be  the  final  decision  of 
the  Board. 

Rule  28.  Decisions  of  Board.  The  Board 
shall  issue  written  decisions  containing  Find¬ 
ings  of  Fact  and  Conclusions  and  send  copies 
to  the  parties  by  certified  mail  or  if  deliv¬ 
ered  directly  with  a  notification  of  the  date 
of  delivery. 

Rule  29.  Reconsideration.  The  Board  shall 
consider  any  request  for  reconsideration  of 
a  decision  filed  by  either  party  not  later  than 
30  days  from  the  date  of  receipt  of  such 
decision  by  the  party  making  the  request. 
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The  Board  may  deny  such  request  or  may 
permit  such  additional  proceedings  as  it 
deems  necessary. 

Rule  30.  Failure  to  prosecute  an  appeal. 
Whenever  a  record  discloses  the  failure  of  the 
appellant  to  file  documents  required  by  these 
rules,  respond  to  notices  or  correspondence 
from  the  Board,  or  to  comply  with  orders  of 
the  Board,  or  if  the  record  otherwise  indi¬ 
cates  an  intention  not  to  continue  the  pros¬ 
ecution  of  an  appeal  filed,  the  Board  may 
issue  an  order  requiring  appellant  to  show 
cause  within  30  days  why  the  appeal  should 
not  be  dismissed  for  lack  of  prosecution.  If 
the  appellant  shall  fail  to  show  such  cause, 
the  appeal  may  be  dismissed  with  prejudice. 

Rule  31.  Ex  parte  Communications.  No 
member  of  the  Board  or  of  the  Board's  staff 
shall  entertain,  nor  shall  any  person  directly 
or  indirectly  involved  in  an  appeal  submit  to 
the  Board  or  the  Board’s  staff,  off  the  record 
any  evidence,  explanation,  analysis,  or  ad¬ 
vice,  whether  written  or  oral,  regarding  any 
matter  at  issue  in  an  appeal.  This  provision 
does  not  apply  to  consultation  among  Board 
members  nor  to  ex  parte  communication  con¬ 
cerning  the  Board’s  administrative  functions 
or  procedures. 

Effective  date.  The  provisions  of  this 
Subpart  B  of  Part  24  shall  take  effect  on 
September  25, 1974. 

Signed  at  Washington,  D.C.,  on  Au¬ 
gust  21,  1974. 

Paul  H.  Rapp, 
Acting  Chairman, 
Board  of  Contract  Appeals. 

IFR  Doc.74-19713  Filed  8-23-74; 8: 45  amj 


CHAPTER  XXIV— BOARD  OF  CONTRACT 
APPEALS,  DEPARTMENT  OF  AGRICUL¬ 
TURE 

PART  2400— ORGANIZATION,  FUNC¬ 
TIONS,  AND  RULES  OF  PROCEDURE 

Technical  Amendment 

The  regulations  enlarging  the  jurisdic¬ 
tion  of  the  Board  of  Contract  Appeals 
of  the  Department  of  Agriculture  have 
been  published  in  7  CFR  Part  24  (39  FR 
137  and  139).  In  order  to  provide  for 
handling  of  pending  appeals  under  7 
CFR  Part  2400  it  is  necessary  to  add  a 
new  S  2400.14.  It  is  also  necessary  to  con¬ 
form  the  procedures  for  obtaining  tran¬ 
scripts  of  hearings. 

Since  these  are  technical  amendments, 
compliance  with  the  notice,  public  pro¬ 
cedure  and  30  day  effective  date  requrie- 
ments  of  5  USC  553  is  hereby  determined 
and  found  to  be  unnecessary  and  this 
amendment  shall  become  effective  Au¬ 
gust  26, 1974. 

The  regulations  in  7  CFR  Part  2400 
are  hereby  amended  as  follows: 

1.  Section  2400.13(b)  is  revised  to  read 
as  follows: 

§  2400.13  Extensions  of  time  and  steno¬ 
graphic  reporting  of  hearings. 

•  *  *  *  * 

(b)  Hearings  will  be  reported  verbatim. 
Transcripts  of  the  proceedings  shall  be 
made  available  by  the  Board  to  the 
Government  attorney.  Transcripts  of  the 
proceedings  may  be  ordered  at  the  hear¬ 
ing  by  appellant  at  actual  cost  of  dupli¬ 
cation  (Pub.  L.  92-463,  October  6,  1972, 
86  Stat.  770,  5  USC  App.  I) .  Transcripts 
of  the  proceedings  shall  also  be  available 


to  any  person  at  actual  cost  of 
duplication. 

2.  Section  2400.14  is  added  to  read  as 
follows: 

§2400.14  Pending  cases. 

The  provisions  of  this  Part  2400  are 
superseded  by  7  CFR  Part  24  as  of  the 
effective  date  thereof  (September  25, 
1974) ,  except  that  pending  cases  before 
the  Board  of  Contract  Appeals  under  this 
Part  2400  shall  be  carried  to  final  dispo¬ 
sition  thereunder  unless  the  parties  agree 
to  transfer  a  case  in  accordance  with 
7  CFR  Part  24. 

Effective  date :  August  26, 1974. 

Signed  at  Washington,  D.C.  on  Au¬ 
gust  21,  1974. 

Earl  L.  Butz, 
Secretary. 

|FR  Doc.74-19711  Filed  8-23-74;8:45  am] 


Title  36 — Parks,  Forests,  and  Public 
Property 

CHAPTER  II— FOREST  SERVICE, 

DEPARTMENT  OF  AGRICULTURE 

PART  211— ADMINISTRATION 

Appeal  Procedures  and  Miscellaneous 
Amendments 

On  May  21, 1974,  the  Federal  Register 
(39  FR  17852)  contained  a  notice  that 
the  Department  of  Agriculture  proposed 
to  amend  the  Appeal  Regulation  (36 
CFR  Part  211). 

Interested  parties  were  given  until 
June  30,  1974,  to  submit  data,  views  or 
recommendations  pertaining  to  the  pro¬ 
posal.  The  written  comments  filed  in  re¬ 
sponse  to  such  notice  have  been  carefully 
considered.  A  number  of  clarifications, 
modifications,  and  revisions  suggested 
have  been  adopted.  Due  to  a  critical  need 
to  process  an  increasing  caseload  of  ap¬ 
peals,  it  is  not  practicable  to  further 
extend  the  period  for  filing  comments 
as  some  suggested. 

Some  suggested  that  the  proposal  be 
cancelled  and  existing  appeal  procedures 
be  retained.  It  has  been  concluded  that 
the  need  to  simplify  the  administrative 
review  process  will  be  resolved  by  the  no 
more  than  two-level  review  of  policy  and 
management  actions  and  decisions  in  a 
rather  informal  nontechnical  review  by 
superior  officers.  The  contract  disputes 
will  be  handled  by  the  Board  of  Contract 
Appeals  on  an  efficient  basis  comparable 
to  the  handling  of  Class  One  cases  now 
by  the  Board  of  Forest  Appeals.  Designa¬ 
tion  of  full-time  members  to  serve  on 
the  Board  will  result  in  expeditious  han¬ 
dling  of  such  cases  in  a  formal  legal 
proceeding. 

As  a  result  of  the  comments  received, 
it  was  found  necessary  to  add  a  new  para¬ 
graph  (h)  which  deals  with  decisions  of 
subordinates  to  a  contracting  officer  of 
the  Forest  Service  as  defined  in  the  new 
§24.10  of  Title  7,  CFR.  These  will  be 
handled  under  the  informal  review  pro¬ 
cedure. 

A  common  concern  expressed  by  many 
persons  was  the  need  to  clarify  the  juris¬ 
diction  of  the  Board  of  Contract  Ap¬ 


peals.  This  has  been  accomplished  by 
language  revisions  in  the  companion 
docket  establishing  the  jurisdiction  of  the 
Board.  The  Class  Two  appeals  under 
present  procedures  involve  policy  and 
management  questions  affecting  enjoy¬ 
ment  of  use  under  written  instruments, 
for  example,  by  a  special  use  or  grazing 
permittee.  A  change  in  user  fees  or  the 
scope  of  grazing  rights  would  not  be  sub¬ 
ject  to  jurisdiction  of  the  Board  of  Con¬ 
tract  Appeals  but  rather  would  be  ap¬ 
pealable  under  the  administrative  review 
procedures. 

A  number  of  comments  involved  the 
number  of  days  prescribed  for  filing  a 
request  for  review  with  some  favoring 
more  than  45  days  and  other  favoring 
30  days.  The  filing  period  for  appeals 
which  fall  within  the  jurisdiction  of  the 
Board  of  Contract  Appeals  is  30  days.  The 
two  should  be  consistent.  Where  adminis¬ 
trative  review  of  a  Ranger’s  decision  by 
the  Forest  Supervisor  is  involved,  before 
-  a  further  appeal  to  the  Board  is  per¬ 
mitted,  there  might  be  a  problem  of 
timely  filing  if  the  reviewing  officer  held 
that  matter  was  a  Board  matter  and 
questioned  the  filing  after  30  days  but 
within  the  45  days  proposed  for  admin¬ 
istrative  review.  To  avoid  such  problems, 
and  to  expedite  final  resolution,  the  fil¬ 
ing  period  is  changed  to  30  days  for 
administrative  review  cases.  A  sentence 
has  been  added  to  make  it  clear  that 
additional  time  for  filing  the  request  for 
review  will  not  be  allowed.  A  paragraph 
(g)  has  been  added  to  clarify  when  a 
paper  is  filed. 

The  two -level  review  proposed  was  the 
subject  of  comments  that  the  Chief 
should  have  an  opportunity  to  review  a 
case  after  two  levels  below,  at  his  dis¬ 
cretion.  This  has  some  merit  but  the 
goal  of  speedy  review  by  local  Forest 
Officers  would  be  adversely  affected  if  a 
third  level  of  review  could  be  requested. 
As  a  practical  matter,  most  significant 
disputes  would  Involve  an  initial  decision 
of  a  Forest  Supervisor  and  the  two-level 
review  would  include  review  by  the  Re¬ 
gional  Forester  and  further  review  by  the 
Chief. 

The  regulations  are  hereby  amended 
as  follows: 

1.  A  new  §  211.2  is  added  to  Subpart 
A  of  Part  211  to  read  as  follows: 

§  211.2  Review  of  decisions  of  Forest 
Officers  other  than  those  subject  to 
appeal  to  the  Board  of  Contract  Ap¬ 
peals  of  the  Department. 

(a)  Any  person  aggrieved  by  any  ad¬ 
ministrative  action  or  written  decision  of 
an  officer  of  the  Forest  Service,  other 
than  an  action  or  decision  appealable 
to  the  Board  of  Contract  Appeals  of  the 
Department  of  Agriculture  under  7  CFR 
Part  24,  may  file  with  such  officer  a 
written  request  for  reconsideration 
thereof  or  written  request  for  adminis¬ 
trative  review,  except  where  the  relief 
sought  is  reformation  of  a  contract, 
monetary  damages,  or  where  the  decision 
involves  personnel  matters,  or  where  the 
jurisdiction  of  another  government 
agency,  the  Comptroller  General  or  a 
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court  supersedes  that  of  the  Department 
of  Agriculture. 

(b)  An  action  or  decision  shall  be  final 
unless  request  for  reconsideration  or  ad¬ 
ministrative  review  is  filed  within  SO  days 
of  the  administrative  action  or  receipt 
of  the  decision,  whichever  is  later,  or  a 
stay  is  granted.  Additional  time  for  fil¬ 
ing  the  request  will  not  be  allowed.  The 
request  shall  identify  the  action  or  de¬ 
cision  involved  and,  unless  accompanied 
by  a  showing  of  an  acceptable  reason  for 
allowing  a  longer  time  for  preparation, 
shall  state  in  detail  the  reasons  why  the 
action  or  decision  is  believed  in  error  and 
the  nature  of  the  relief  requested.  Addi¬ 
tional  time  for  filing  the  supporting 
statement  may  be  given  by  the  Forest 
Officer. 

(c)  If  a  request  for  reconsideration  of 
the  Forest  Officer’s  action  or  decision  is 
filed,  such  Forest  Officer  may,  in  his  dis¬ 
cretion,  grant  a  stay  pending  issuance  of 
his  decision  on  reconsideration.  Recon¬ 
sideration  of  an  action  or  decision  may 
be  requested  at  any  level,  provided  that 
only  one  reconsideration  will  be  afforded 
at  that  level.  A  decision  on  reconsider¬ 
ation  shall  be  made  within  30  days  of 
the  action  or  decision.  Such  decision,  like 
an  initial  one,  is  subject  to  administra¬ 
tive  review.  If  a  request  for  administra¬ 
tive  review  is  filed,  a  request  for  stay  may 
also  be  filed  with  the  Forest  Officer  whose 
decision  is  subject  to  review.  Such  Forest 
Officer  shall  promptly  transmit  any  re¬ 
quest  for  stay  for  ruling  to  his  immediate 
superior.  The  immediate  superior  may, 
in  his  discretion,  grant  or  deny  the  re¬ 
quest  for  stay  and  shall  notify  the  Forest 
Officer  and  the  person  requesting  the  stay 
as  promptly  as  possible  of  his  ruling 
which  ruling  shall  not  be  subject  to  fur¬ 
ther  review. 

(d)  Upon  receipt  of  a  timely  request 
for  administrative  review  and  support¬ 
ing  statement,  the  Forest  Officer  shall 
promptly  prepare  his  own  statement 
presenting  the  facts  and  considerations 
upon  which  his  administrative  action  or 
decision  was  based.  He  shall  furnish  a 
copy  to  the  person  aggrieved  and  afford 
that  person  an  opportunity  to  comment 
in  writing.  The  statements,  together  with 
all  papers  comprising  the  record  in  the 
matter,  shall  then  be  transmitted  to  the 
reviewing  officer.  The  record  at  all  levels 
of  review  shall  be  available  to  the 
aggrieved  person  for  inspection  and 
copying.  Any  person  who  may  be  ad¬ 


versely  affected  by  a  modification  or  re¬ 
versal  of  a  decision  under  review  may  at 
any  time  before  decision  file  with  the 
reviewing  officer  a  written  statement 
setting  forth  his  position  on  the  matter. 

(e)  The  reviewing  officer  will  be  the 
immediate  superior  within  the  Forest 
Service,  e.g.,  Ranger — Forest  Supervisor; 
Forest  Supervisor — Regional  Forester; 
Regional  Forester — Chief;  of  the  officer 
whose  action  or  decision  is  being  re¬ 
viewed  except  that  the  first  level  of  re¬ 
view  shall  not  be  below  that  of  Forest 
Supervisor  and  original  actions  or  deci¬ 
sions  of  the  Chief  of  the  Forest  Service 
may  be  reviewed  by  the  Secretary  at  his 
discretion.  There  shall  be  no  more  than 
two  levels  of  review  under  this  section. 
The  reviewing  officer  shall  review  the 
record  submitted  with  the  request  for 
review  and  send  his  written  decision  to 
the  aggrieved  party  or  parties  and  the 
subordinate  officer  within  30  days  of 
receipt  of  the  request  and  record,  pro¬ 
vided,  however,  that  more  than  30  days 
for  review  and  decision  is  permissible 
where  additional  information  is  to  be 
obtained  to  complete  the  record  upon 
which  the  decision  is  to  be  made  or  there 
is  to  be  an  oral  presentation.  The 
aggrieved  party  may,  within  15  days 
after  filing  his  request  for  review  or  his 
supporting  statement,  whichever  is  later, 
file  a  request  with  the  Forest  Officer 
whose  action  or  decision  is  to  be  re¬ 
viewed  or  with  the  reviewing  Forest 
Officer  requesting  an  opportunity  to 
present  his  views  orally.  If  an  oral 
presentation  is  requested  or  deemed  de¬ 
sirable  by  the  Reviewing  Officer,  he  shall 
arrange  for  an  informal  oral  presenta¬ 
tion  before  him  or  his  designee.  In  any 
such  case,  there  shall  be  included  in  the 
written  record  a  summary  of  the  oral 
presentation  and  any  documentary  evi¬ 
dence  received  at  the  presentation. 

(f )  Decisions  at  the  second  level  of  re¬ 
view,  Chief’s  decisions  on  review  of 
original  decisions  of  Regional  Foresters, 
or  original  actions  or  decisions  of  the 
Chief  unless  reviewed  by  the  Secretary, 
shall  constitute  final  administrative 
determinations  of  the  Department  of 
Agriculture. 

(g)  Any  paper  filed  pursuant  to  this 
section  shall  be  deemed  to  have  been 
filed  when  it  is  postmarked  or  when  it 
is  received  if  other  than  the  United 
States  mails  are  used  to  accomplish 
delivery.  If  the  date  of  mailing  cannot 
be  determined  from  the  postmark,  other 


evidence  of  mailing  may  be  required  by 
the  Forest  Officer.  Saturdays,  Sundays, 
and  Federal  holidays  shall  be  in¬ 
cluded  in  computing  the  time  allowed 
for  filing,  but  when  such  time  expires 
on  a  Saturday,  Sunday,  or  Federal 
holiday,  the  time  shall  be  extended  to 
include  the  next  following  business  day. 

(h)  A  decision  of  a  subordinate  to  a 
contracting  officer  of  the  Forest  Service 
as  defined  in  7  CFR  24.10(d)  on  a 
contractual  matter  appealable  to  the 
Board  of  Contract  Appeals  under  7 
CFR  24.4(e)  shall  be  subject  to  review 
by  such  contracting  officer  within  the 
time  limitations  and  in  accordance  with 
the  procedures  of  paragraphs  (b),  (c), 
(d),  and  (e)  of  this  section  applicable 
to  a  one  level  review. 

2.  Section  211.23(a)  of  Subpart  B  of 
Part  211  is  amended  by  adding  the  fol¬ 
lowing  language  at  the  end  thereof: 

§  211.23  Composition  of  the  Hoard ;  lack 
of  prosecution. 

(a)  *  *  *  Notwithstanding  the  fore¬ 
going,  the  regular  member  and  the  alter¬ 
nate  member  required  to  be  designated 
from  the  Office  of  the  General  Counsel 
may  also  be  designated  from  regular  em¬ 
ployees  of  the  Department  of  Agricul¬ 
ture  who  are  attorneys  and  members  of 
.  the  Board  of  Contract  Appeals  of  the 
Department  of  Agriculture. 

***** 

3.  Section  211.37  of  Subpart  B  of  Part 
211  is  revised  to  read  as  follows: 

§  211.37  Continuance  of  appeals. 

Pending  cases.  The  provisions  of 
§§  211.20  to  211.37  and  the  Rules  of  Pro¬ 
cedure  of  the  Board  of  Forest  Appeals  (36 
CFR  211.101  to  211.119)  shall  remain  in 
effect  for  cases  pending  on  the  effective 
date  of  7  CFR  Part  24  (September  25, 
1974)  except  that  pending  cases  before 
the  Board  of  Forest  Appeals  in  Class  One 
which  fall  within  the  jurisdiction  of  the 
Board  of  Contract  Appeals  under  7  CFR 
Part  24  may  be  transferred  thereunder 
upon  agreement  of  the  parties  in  accord¬ 
ance  with  7  CFR  Part  24. 

Effective  date.  These  provisions  shall 
take  effect  on  September  25,  1974. 

Signed  at  Washington,  D.C.,  on  Au¬ 
gust  21,  1974. 

Earl  L.  Butz, 
Secretary. 

[FR  Doc.74-19710  Filed  8-23-74,8:45  am] 
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